Introductory notes
The subject of permissive joinder of defendants and multi-claim litigation under the provisions of Consumer Law continues to represent a significant topic in the attention of legal practitioners, especially from the angle of aggregate litigation. The Romanian legal system currently has some procedural mechanisms available to multiple claimants; only some of those operate on an opt-in basis, the claimants electing to join the proceedings in order to be considered a member of the class and to be entitled to any damages awarded. This mechanism is in clear contrast to the multiple claim redress mechanism which has been used in practice by plaintiffs such as nonprofit consumer organisations or the National Authority for Consumer Protection for unfair contractual terms claims, introducing an opt-out class action system based on unfair terms in consumers' contracts. 21/1992 on consumer legal protection, modified and republished, have the right of judicial claim against any professional whose unilaterally elaborated contracts contain unfair terms, in order for the judge to deliberate on the existence of unfair terms and to order the professional to eliminate those unfair terms from all existing contracts containing obligations the pursuance of which is not completed.
As it results, from the following sections of the study, the admissibility of the opting-in -opting-out dichotomy depends on the type of redress sought by the consumer as a plaintiff; while it can be described as an opting-out mechanism regarding the injunctive relief instrument, it is describable an opting-in type of action when it comes to consumers' compensation actions. It should be noticed that, in the second procedural stage, after the professional has been requested by the judge's final decision to remove certain clauses as being found to contain unfair terms from all contracts pending to be executed, all consumers who are interested in recovering the payments made on the bases of the unfair terms may use either an individual action in redress or compensation, either an opting-in action, as mentioned above. However, the two-stages mechanism is based on an opting-out system only in cases in which the consumers are represented by the qualified entities described by the cited legal provisions, such as associations for consumer protection or the National Authority for Consumer Protection.
Conversely, the litigant consumers may be represented in pursuing the avoidance of unfair contractual terms by legal entities, which are not mentioned by Law no. 193/2000, on unfair terms in consumer contracts 5 between the qualified entities; in these hypotheses, the permissive joinder system is characterized as an opting-in system, based on the features of the common interest mandate agreement described in the Civil Code general provisions on the mandate contract provisions are dealing with the problematic of multiple-claim redress actions in which several consumers plaintiffs are represented by the attorneys, based on the same source of litigation against the professionals. Also, it is clear that the peremptory exceptions, which are touching the merits at the core of the professional's demand, if they are admitted by the court, are designed to block the admisal of the plaintiff's request against consumers. The qualification as a 'common interest mandate agreement' between the principal (attorney) and the represented plaintiffs generates, as usual, the applicability of specific rules on the revocability of the mandate agreement. 6 For instance, in redress actions in compensation against banking creditors, based on the use of unfair banking terms in consumer credit contracts, consumers used common mandate contracts based on an opting-in system. The common interest mandate agreement remains revocable ad nutum by the principal, although the intemperate revocation generated the principal's duty to compensate the legal representative. Similarly, since the parties concluded a common interest mandate contract, the legal representative shares with the represented consumers a common interest in the action success, by stipulating a compensation clause, the amount of which is censurable by the court.
Among the other problems immediately apparent to an observer at the present state of consumer contracts law is the fact that, according to article 37 of the Code of Civil Procedure, 'In the cases and under the conditions set by legal provisions, the right of action is also available to natural persons or the Another legal requirement is that the consumer's main intervention claim must be introduced before the closing of the substantial debates in first instance. Nonetheless, if the originating litigating parties give their consent, the main intervention claim is also admissible during the appeal proceedings.
On the subject of accessory interventions, article 63 of the Romanian Code of Civil Procedure states that the claim for an accessory intervention must be introduced in writing, also stating that the claim for an accessory intervention may be introduced no later than the closing of the substantial debates, in front of the first instance, as well as during the ordinary and extraordinary procedures of revision (including the appeal in cassation procedures).
In our opinion, the admissibility of the opting-in -opting-out dichotomy depends on the type of redress sought by the consumer as a plaintiff; while it can be described as an opting-out mechanism regarding the injunctive relief instrument, it is describable an opting-in type of action when it comes to consumers' compensation actions. For instance, according to the provisions of article 12, paragraph (3) of Law no. 193/2000, on unfair terms in consumer contracts, the national legislator introduced an opting-out type of action, based on which in the first stage, the 'qualified entities', e.g. associations for consumer protection that fulfil the requirements set by the cited legal provisions, respectively or the representatives of the National Authority for Consumer Protection, have the right to introduce judicial claims against unfair terms 7 in consumer contracts.
Binding effects of judicial decisions in multi-claim litigation
According to article 60, paragraph (1) of the Romanian Civil Procedure
Code on the multiple participation in civil litigation, where the claim is made by or against several persons with a common interest, 'the procedural acts performed by or against one of the persons with a common interest will neither benefit nor prejudice the others' subject to the provisions of article 60, paragraph (2), stating that 'Nevertheless, should the effects of the judicial redress, by virtue of the nature of the judicial relationship or the existence of certain express legal provisions, be opposable to all the plaintiffs or the defendants in that particular action, the procedural acts performed by some of these persons will benefit the others. In the cases in which the effects of some procedural acts are contrasting or incompatible to the procedural acts made by other participants, only the most favourable acts will be opposable (2) At its turn, the impleader may implead another person for the breach of warranty'. As a general rule, also mentioned in article 74, paragraph (4) of the Civil Procedure Code, the impleader's claim and the main claim will be discussed simultaneously. Nevertheless, should the discussions on the impleader's claim unjustifiably delay the judgement on the main claim, the judge may decide on its disjunction in order to have the impleader's claim judged separately? In my views, the answer is affirmative; in the latter case, the judgement on the impleader will usually be suspended until the judge decides on the main claim.
Cross-claim procedure in consumers vs professionals' litigation
Litigating parties may also resort on the cross-claim procedure, as a demand for relief made in civil litigation by one or several plaintiffs against another plaintiff or by one defendant against another defendant, in a personal injury or similar tort cases opposing consumers and professionals. As opposed to the counter-claims, in which a defendant demands relief from the plaintiff or, for instance, a compensation claim (each of the parties being simultaneously the debtor and the creditor of the other party), cross-claims imply the existence of multiple obligations of payment between the members of the group constituted as plaintiff (or having the procedural position of the defendant 8 ). Should the parties disagree on the common representative nominalisation; the judge will appoint a special representative, who, under the provisions of article 58, paragraph (3), will represent the multiple participants, at the domicile or premises of which will be done the notification of all further procedural acts. The represented participants will remunerate the representative. 9 It should be noticed that compulsory intervention in civil litigation is also possible in litigious procedures between consumers and professionals; for instance, according to article 75 of the Civil Procedure Code, the defendant who possesses movable or immovable goods, on behalf of the legal owner, may resort to the nominalisation of the legal owner, in the cases in the plaintiff pretend concurrent rights on those objects, no later than up to the first term of discussions in first instance. In the cases expressly nominated by legal provisions, as well as in the non-contentious procedures, the judge may decide sua sponde on the compulsory intervention of third persons, despite the eventual oppositions of these interveners. It should be noted that in contentious litigation, the judge will address the parties the necessity of compulsory intervening of third persons. Neither party would formulate objections, the judge will draw up the resolution on the third person' intervention.
3 The judge's sua sponde decision on the compulsory intervention of third persons in consumers' complaints Yet for all its practical importance and for its incidence in jurisprudential contexts, the admissibility of class actions against professionals remains a surprisingly mysterious topic. Especially in the field of strict liability, non-pending on the professionals' proved fault, an opt-in mechanism can approach satisfaction of certification requirements more easily than an opt-out group action. 13 As an opt-out group, the personal-injury claimants could have difficulty meeting the ascertain requirements. Secondly, an opt-in option positively affects notice requirements in two essential ways: first, in order to apprise group members of their rights and the opportunity to participate in collective litigation, an opting-in mechanism 14 Subsequently, after the emission of the judge's decision in the opting-out injunctive procedure, individual consumers may use an opting-in collective mechanism for compensatory relief 15 (not specifically regulated) aiming to obtain reimbursement of the payments made as an effect of the unfair contractual terms. The use of an opting-in compensatory relief mechanism is not necessarily subsequent to the admission of qualified entities' opting-out action. Therefore, in my views, opting-out mechanisms are more compatible with the injunctive procedures (the professional being ordered to cease the use of unfair terms in all future and present contracts, all consumers automatically beneficiating from that measure, unless an auto-exclusion act is emitted); opting-in mechanisms are also useful in compensatory relief collective claims (the necessity of establishing individual/total amount of mass prejudice). 16 Recognising that class actions are inexorably tied up with an optingin class action in compensation is based on consumers' voluntarily consenting to be part of litigation and aiming to obtain reimbursement of the payments previously made as an effect of the unfair contractual terms the avoidance of which has been previously obtained in court. The material/substantial sphere of incidence, for such class actions, would be limited, in my views, to consumer claims based on the avoidance of unfair contractual terms, while its subjective or personal sphere of incidence is limited to qualified entities representing the legitimate interests of consumers, such as associations for consumer protection. In my opinion, the judicial appeal in consumers' class actions should be expressly regulated, 17 
Problematic of multiple compensatory claims
It should be emphasised that the injunctive relief mechanism (on collective basis) available to consumer organisations is not limited to the sphere of actions in avoidance of unfair contractual provisions; instead, it is also applicable in the case of competitors whose legitimate interests have been affected by an unfair commercial practice of a concurrent professional, followed by a subsequent compensatory relief (on individual basis). The mentioned mechanisms are described in article 64, paragraphs (5) and (6) either in terms of strict liability on objective premises, either in the form of liability based on professional's fault, these defendants may be jointly held as litigating parties. In my opinion, for this effect to be taken into account, the consumer's claims against the professional co-defendants must arise from a series of similar circumstances or be based on a common causational act/omission to act imputable to the professionals.
Alternatively, the opting-out collective mechanism for qualified entities regulated by articles 12-13 of Law no. 193/2000, on unfair terms in consumer contracts is limited to injunctive relief. Subsequently, after the emission of the judge's decision in the opting-out injunctive procedure, individual consumers may introduce claims for compensatory relief aiming to obtain reimbursement of the payments made as effect of the unfair contractual clauses. 21 Amongst the intricacies of having compensatory mechanisms, it should be emphasised that the courts must respect, in our opinion, the principle that prejudice must be fully redressed and may not grant punitive damages; therefore, compensatory multi-party claims are likely to be more compatible with an opting-in system, especially in cases of multiple consumers being affected by the same culpable act or omission to act, as well as in the case of patrimonial loss recoverable on strict liability, in which case there is compulsory the establishing of the individual amount of prejudice based on individual claims of consumers. 22 Nonetheless, the recovery of expenses in injunctive procedures for qualified entities regulated by articles 12-13 of Law no. 193/2000, on unfair terms in consumer contracts, allow the qualified entities, such as consumer associations, to recover all costs of publicity in respect of the class action; horizontally, a compensatory optingin mechanism is necessary in order to permit multiple consumers to give their consent to a litigious procedure on compensatory grounds. 23 possible future legal provisions on consumers' class action should separate compensation for damages to identified prejudiced parties, under the general terms of strict liability and the determination of compensation for compulsory interveners, on the other hand. 31 The quantum of the procedural deposit would be set by the court, taking into account the probable total costs to be incurred by the litigating party in multiple-claim litigation. 32 However, the cited legal provisions establish no strict criteria for sharing global compensation between injured parties in class actions, nor does it set out the possibility of payment of moratoria damages 33 (for the professional defendant who was causing deliberate or negligent delay in the payment of compensatory sums as stated in the judge's decision) in line with the general rules of strict liability compensation. 34 
Concluding remarks
The use of the third-party intervention mechanism in consumer complaints is based on the rationale of allowing a third party or a subsequent party to join a lawsuit engaged between the originating parties (consumer vs professional); where the claim emanates from the express assent of the intervenient, the procedural intervention will be voluntary, and it has been . 2 The problematics of minimum safeguards that might be inserted, touches the core of the debates on permissive joinder under the provisions of Consumer Law, concerning: (i) postulating the principle that no punitive damages may be inflicted upon the defendant, other than the compensatory damages for effective loss; (ii) setting the objective criteria for third party funding of collective actions; (iii) setting out adequate criteria for group/entities certification. 3 In recent jurisprudence, legal practitioners witnessed a trend towards a growing use of multiple-party redress mechanisms in the field of collective actions in voidance of unfair banking terms in consumer credit contracts, favoured by the large number of consumer credit contracts in which the allegedly unfair terms were inserted; e.g., up to 400 clients of the same bank creditor opted in for a multiple compensatory claim and requesting the refund of the sums previously paid as the effect of unfair terms on onerous banking services. See our comment on actions in avoidance of unfair contractual terms, Juanita GOICOVICI, 'Elementele constitutive ale practicilor comerciale neloiale în relaţiile cu consumatorii', Studia Universitatis Babeș-Bolyai. Jurisprudentia, 3/2016, note 12. 4 It should be mentioned that Law no. 193/2000, on unfair terms in consumer contracts, was republished in the Official Monitor no. 543 from August 3rd, 2012 and it has been modified by the Extraordinary Governmental Ordinance no. 34/2014 on consumers' rights in contracts concluded between consumers and professionals and for the revise of certain legal provisions on consumer protection (published in the Official Monitor no. 427 from June 11, 2014). 5 Romanian jurisprudence only made random usage of the mechanism of judicial avoidance of abusive clauses in the case of bank general provisions; a two-fold approach would appear to be emerging with regard to contractual obligations generated by general banking clauses, separating those which result from a referential clause and those terms which arise out of an express agreement between the creditor and the debtor/consumer. 6 
